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Mr. Ivan Duque Marquez
President of the Republic of Colombia
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15 November 2019

RE: NEED TO ABANDON ANY PROPOSAL TO REACTIVATE AERIAL SPRAYING IN
COLOMBIA AS A HARMFUL AND INEFFECTIVE MEASURE

We, the undersigned organisations of indigenous peoples, Afro-descendants, local communities,
and national and international civil society organisations, are writing this letter in order to urge you
and your government to withdraw its proposal to reactivate aerial sprayings of illicit crops with
glyphosate. We wish to express our deep concern about these controversial plans, reminding your
government that experiences in the past have demonstrated that such a policy risks generating
damage to ecosystems and resulting in harmful consequences for indigenous peoples, Afro-
descendant communities and local people who depend on flora and fauna for their physical and
cultural survival; and whose fundamental rights are threatened by these proposals.

lllicit crops are without a doubt a major problem that requires an urgent solution, but the policies and
measures to address them must be effective and sustainable and should not cause more serious
problems.

We therefore call for the aerial sprayings not to be reactivated as a measure to control the use of
illicit crops and slow deforestation. This call is made in order to guarantee the fundamental rights
protected in Judgement T-236 of 2017 and the Judicial Decree 387 of 2019 of the Constitutional
Court, and in particular to uphold the right to free, prior and informed consent and prior consultation
and other related collective rights of indigenous peoples, Afro-descendant communities and local
people, especially territorial rights and rights to health and a healthy environment, cultural integrity,
and food security.

Background:

In order to combat the production of illicit crops, the current government of Colombia has
announced its intention to reactivate aerial spraying with glyphosate, as declared by the Minister of
Justice in July 2019, via Judicial Decree 387/19 following up on Judgement T-236 of 2017." The
follow-up hearing on the Judgement before the Constitutional Court was convened at the request of
government representatives who requested that the High Court moderate its 2017 decision, in order
to allow the reactivation of aerial spraying. This petition communicated the government's concern
about the interconnection between illicit crops and public order problems, alongside concerns
regarding the impact that such crops can have on deforestation. !

Concerns about illicit crops must be raised not only in relation to their impacts on people and the
environment, but also in relation to assessing whether the solutions to curb the illegal growing are
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sustainable, fair and efficient or actually risk making things worse. This assessment should evaluate
the extent to which proposed interventions to stop the illicit crops have potential to achieve the main
objectives of reducing forest destruction and guaranteeing respect for fundamental rights. The
solution itself must do no harm. In this regard, the government announcement has triggered alarm
at a local, national and global level, taking into consideration that studies have demonstrated that
aerial spraying: 1) exacerbates deforestation by displacing illicit crops deeper into the forest; 2)
impacts health and the environment, and in general affects the surroundings of local communities;
and 3), violates the fundamental rights of indigenous peoples and other forest dependent
communities, having an impact on their cultural and physical survival.

Aerial spraying would exacerbate deforestation:

There is objective evidence that aerial spraying “encourages the phenomenon of ‘triple
deforestation’, a term that refers to the three-stage cycle of environmental damage caused by aerial
sprays: first when forests are cleared to adapt them for illicit crops; second, the damage caused by
sprays; third, the new deforestation cycle initiated in other places when the grower flees the area
that is subject to spraying”. " The displacement of illicit crops to new remote areas is known as the
“palloon effect”,” and responds to the high mobility of these crops.’ This effect has been replicated
in several regions of the country at different times, where deforestation has considerably increased."
For example, studies indicate that the significant increase in illicit crops in Narifio in 2002 was the
result of aerial spraying in the neighbouring department of Putumayo, within the framework of Plan
Colombia. According to the United Nations Office on Drugs and Crime (UNODC) “Coca cultivation in
Narino gained importance in 2002, with a decrease of 40,000 hectares in the departments of
Putumayo and Caqueta and an increase of 7,600 in Narifio”. Vi Let us just remember that according
to figures of the Anti-Narcotics Police for 2002, Putumayo was the department that had the biggest
amount of aerial fumigation, with an accumulated fumigated area of 71,981 hectares'" (more than
double the amount in 2001 in the same department), which in 2002% accounted for 55% of all the
sprayed area throughout the country. As a result, crops were shifted to the neighbouring department
of Narifio, which has since become one of the departments with the largest area of illicit commercial
coca plantations. * In this way, the fumigation pressure in Putumayo was a key factor that helped
turn Narifio into an illicit crop-growing area. Years later, the ‘balloon’ effect was replicated in this
same department: in 2016, a 16 percent reduction in crops through forced eradication in Tumaco
coincided with an increase in the cultivation of these illicit crops in neighbouring municipalities of El
Charco, Barbacoas and Olaya Herrera.®

Defective policies to tackle deforestation:

Official figures of the Institute of Hydrology, Meteorology and Environmental Studies (IDEAM),X
indicate that deforestation in 2015 reached 124,035 hectares, increasing to 179,000 ha in 2016,
219,973 ha in 2017, and lately 197,159 ha in 20184 This shows an increase of 158.9% more
deforestation compared to 2015. As a result, Colombia was the fourth most deforesting country in
the world in 2018, and the seventh in terms of increased deforestation.¥ The situation in the
Colombian Amazon is of particular concern: in 2018, IDEAM identified that 70.1% of the country's
total deforestation was concentrated in this region, reporting a loss of 138,176 hectares, 131.3%
more than in 2015.* The Amazonian Institute for Scientific Research (SINCHI) identified in 2018 in
this same region 38,950 heat sources. This means that between 2017 and 2018, fires in the
Colombian Amazon increased by 43%. These fires were concentrated precisely in the north of the
Amazon region, where the expansion of the agricultural frontier has been progressing in recent
years: Guaviare, Caqueta, Putumayo, Meta and Vichada. *



In 2018, the Supreme Court of Justice acknowledged that the inability of the Colombian state and its
agencies to undertake effective control, surveillance and protection is one of the key factors behind
the alarming figures of increased deforestation in recent years in the Colombian Amazon,*Vi
reiterating that regulations have not been implemented diligently.

With current regulation and its poor implementation, reactivating aerial spraying would represent a
breach of Colombia's duties and obligations in the light of national and international law on human
rights, climate change and biodiversity protection, *" including orders of the Constitutional Court
and the Supreme Court of Justice as well as applicable judgements of the InterAmerican Court of
Human Rights (see below). ** In addition, reactivating fumigation would be akin to adopting a policy
that in the past proved to be ineffective, since it focuses on “ending the problem of coca and
deforestation simply associated with a frontal attack on the direct cause, that is, the producer of
coca leaf, and not the structural problem. This is a political framework that benefits large-scale
exploitation of Amazonian resources [and] the accumulation of land by landowners, national and
transnational companies, while a large mass of the rural population is legally condemned for
possession of [sometimes illegal] smallholdings, a stagnation in the process of land titling, sluggish
land use planning [for the territories of indigenous and Afro-descendant peoples and in relation to
the legal recognition of smallholder lands]; a lack of employment opportunities, and [limited] political
and social participation, which among others, are in the end the structural causes that force small
producers to be linked to the illicit economy”** Aerial fumigation will only promote more forest
destruction, generate more rights violations and social and cultural damage via the reactivation of
the cycle of “triple deforestation” mentioned above. This is the case, despite the fact that what is
really needed are robust improvements in the implementation of policies that prevent land trafficking
and land grabs, effective sanctions for those who benefit from the irregular and illegal expansion of
the agricultural frontier, as well as measures that guarantee good governance and effective
implementation of legislation that protects the environment and people.

Risks of militarization and negative impacts on human rights:

The displacement of illicit crops due to aerial fumigation in other areas not only causes
environmental harm. It can also generate violations of human rights of local communities settled in
the new areas, since crops do not grow on their own. There is objective evidence showing that the
arrival of illicit crops brings with it armed actors, legal and illegal, and an increasing the number of
conflicts and human rights violations linked to disputes over territorial control. In this respect,
evidence presented before the Constitutional Court in its follow-up hearing of judgment T-236/2017,
noted how “the high concentration of illegal crops, has a direct relationship with the increase in
levels of violence and crime”. The evidence showed figures indicating that violence against human
rights defenders increased in those departments with the highest concentration of illicit crops. **
Studies of previous experiences, such as Plan Colombia, have demonstrated with credible evidence
how these policies - which include aerial crop spraying — have generated “the militarization of remote
regions, [which] implied the systematic violation of human rights of local populations.”

El Charco, in Narifio, is a good example. It illustrates the impacts on human rights of the
aforementioned “balloon effect.” Between March and April 2007, during the time when illicit crops in
the department increased as a result of the enforcement of aerial spraying in Putumayo, “four forced
displacements took place due to the appearance of illegal groups known as “Aguilas Negras” and
“Los Rastrojos”, six air operations for eradication of illicit crops and the incursion of the Marine Corps
and clashes with members of the 29th Front of the Farc-EP”. *V In this context, according to the
Office of the Attorney-General of the Nation, the situation of displaced populations, among which



Afro-Colombians are a majority, was aggravated because “the national government has not adopted
measures to ensure that the operations carried out by the security forces [including fumigations] did
not entail forced displacements or that, in cases where these have not been foreseen, measures
have not been implemented to ensure that these displacements were less burdensome for the
population.” * This is how the relocation of illicit crops arises as a result of spraying in other
geographic areas caused forced displacement of people, which in turn resulted in a denial of their
rights to give or withhold prior consent to these extremely harmful interventions as well denying their
rights to property, adequate food and housing, livelihood security, physical integrity and to culture.

In addition to the risk of past experiences being replicated, the revival of aerial spraying would
generate a perverse incentive, considering that the current legal framework prohibits spraying in
National Parks™" and that the fumigation requires free, prior and informed consultation or consent in
collective territories,™! increasing the probability that illicit crops would be displaced into these
territories after forced eradication, due to the ‘balloon’ effect. il In the Amazon region, this perverse
incentive is particularly alarming, given that more than 50% of the area of the region is recognised
as “Indigenous Reserves” (resguardos)*™ and that 17% is part of the National Parks system .

In view of these major and significant risks, and in accordance with the jurisprudence of the
Constitutional Court in its sentence T-236 of 2017, aerial spraying should not be reactivated, even if
legislation is in force to prevent illegal deforestation, given that such regulations have not been
diligently implemented, as shown by the most recent deforestation figures in Colombia.

Risks for Indigenous Peoples, Afro-descendants and rural communities:

In addition to the risks of stirring up armed conflict and exacerbating deforestation with the
displacement of illicit crops, any reactivation of aerial spraying could result in violations of the rights
of indigenous peoples and ethnic communities who have customary rights to their lands and
resources, including rights to own, control and manage their lands, territories and natural resources,
and withhold or grant their free, prior and informed consent over activities that may impact such
rights and resources.  These rights are all protected by the Constitutional Court and under
international law. Likewise, serious damage to health and environment of all local communities is
likely to be repeated if aerial spraying recommences, with serious repercussions on their
sovereignty and food security, access to land, security of tenure and the right to development.

With regard to the specific rights of indigenous peoples and Afro-descendant communities, the Inter-
American Court of Human Rights has established that prior consultation processes must have the
aim of obtaining consent of affected indigenous peoples, considering that aerial spraying could have
harmful impacts on their physical and cultural integrity.** In this sense, the Constitutional Court in
its judgement T-236/17 established that aerial spraying programmes using toxic products to
eradicate illicit crops generate “effects on licit crops, health, the environment and in general the
surroundings of the communities™ affected, and therefore it becomes mandatory to undertake
free, prior and informed consultation before implementing this policy in Afro-descendant and
indigenous territories.

With this ruling, and the subsequent decision of “Tutela” T-300 of 2017,*i the Court reiterates and
extends the protection of the right to prior consultation for the implementation of aerial spraying
programmes, which had been recognized since 2003 in the Unifying Judgment-383/2003. This
judgement upholds the right to ethnic and cultural integrity of the indigenous peoples of the
Amazon, whose legal and traditional crops --including coca leaf crops in communities where it is
considered a sacred plant --are adversely affected by aerial spraying.”*" In the same ruling of 2003,



the Court ordered the creation of the Mesa Regional Amazénica, where the government committed
itself to work in a consensual manner with indigenous peoples to regulate Article 7 of law 30 of
1986, in order to "guarantee the traditional use of coca and other plants from which narcotic
substances are produced, for cultural purposes",”* respecting the worldviews, spirituality and
ancestral uses of the coca leaf by indigenous peoples. However, there has been no compliance with
this condition required by the Court by the government as part of its current controversial proposals
to reactivate the areal fumigations — giving rise to a further fundamental reason why fumigation must
not recommence in this region.

Recently, according to Judgement T-063 of 2019, the Constitutional Court reiterated once more the
expanded protection of the right of indigenous peoples to participate in public policy making on
forests, recognizing the basis for free, prior and informed consent - and not just consultation -, in
three scenarios which would be applicable in any case involving the reactivation of aerial spraying.
The first, relates to indigenous peoples at risk of physical and/or cultural extinction. ™ The second,
relates to cases where a project, or impacts that it could have on affected peoples implies the “(i)
transfer or relocation of the indigenous or tribal peoples from their place of settlement; (i) the
storage of hazardous or toxic materials in their territories: (and) (iii) measures that imply a high
social, cultural and environmental impact that puts their livelihoods at risk.”i" In accordance with
the Court's jurisprudence, the third scenario in which free, prior and informed consent applies is
when a measure, “norm, program, project, plan or policy, seriously affects their rights, in particular
those of a territorial character.” >V

Judgment T-063 of 2019 is consistent with the obligations of States Parties to the American
Convention on Human Rights, ratified by Colombia. The Inter-American Court of Human Rights has
explained that any impact on the property of indigenous peoples that prevents their physical and
cultural survival requires their free, prior and informed consent. Specifically, the Court established
that the “survival as a tribal people” must be understood as the ability of [indigenous peoples] to
“preserve, protect and guarantee the special relationship that [they] have with their territory”, so that
“they may continue living their traditional way of life, and that their distinct cultural identity, social
structure, economic system, customs, beliefs and traditions are respected, guaranteed and
protected [...]"*** The term “survival’ in this context thus signifies much more than physical
survival.

It is of great importance to highlight that, in the past, aerial spraying has been the cause of multiple
violations of the territorial autonomy of indigenous peoples.* It would be necessary to assess the
intensity of the impacts in each case to establish whether in the light of constitutional jurisprudence,
free, prior and informed consent - and not just consultation - is appropriate, should the fumigation
programme be reactivated. To determine the seriousness of the impact in the case of aerial
fumigation, the jurisprudence of the Constitutional Court has established that “it is the ethnic
communities who, through a process of dialogue with the responsible public authorities, must
assess the impact that the aerial fumigation programme with glyphosate caused on their territories,
on their cultural integrity or on any aspect of their worldview (“cosmovision”). It is in this scenario
that the impact on health, the environment and the territory in general should be evaluated, as an
essential element for indigenous and ethnic existence and self-determination.” ¥ In the same
decision, the Court stated that, “in the event that an agreement is not reached during the
consultation process, the National Narcotics Council must, together with the representatives of the
main indigenous authorities in Colombia, determine the degree of impact of the implementation of
the PECIG in Orito and Puerto Caicedo on the fundamental rights of ethnic minorities under the



principles of proportionality and reasonableness, even more so as they involve measures that imply
environmental risks and possible effects on human health ”. ¥ In summary, the Court recognises
that the intensity of the impact from aerial spraying can be very high, and that therefore the degree
of participation of the communities in the definition of such a policy should be proportional, and
therefore some cases requires consent.

In this context, it is a violation of collective rights of indigenous and Afro-descendant peoples to
carry out fumigation without their free, prior and informed consent through their freely chosen
representatives, since they could be seriously affected by this kind of intervention from the
Colombian state. In addition, it is important to remember that free, prior and informed consent and
consultation are a requirement for obtaining an environmental licence, taking into consideration that
application for this licence demands an environmental and social risk assessment.i In this study,
the risks of impacts to the environment and health of all local communities that could be affected by
the spraying programme should undoubtedly be considered. We recall that in Judgment T-236/17,
the Court, after reviewing various studies presented by the parties and intervenors, concluded that
“glyphosate spray programmes, due to their special characteristics, pose significant risks to human
health. These risks have not been reasonably regulated by the administrative authorities, and the
existing regulation has not been implemented diligently”, ™V so the precautionary principle should be
applied. The impacts of aerial spraying on food security should also be taken into consideration,
studying and assessing academic studies that show that “the spraying of entire territories as a
strategy for coca eradication, far from controlling the expansion of coca, (instead) finishes off the
traditional food crops of the local population and poisons rivers.” XV

All of the above generates significant risks of violating the rights of indigenous peoples and rural
communities to their land, resources, territories, culture, livelihoods, and food security. These
communities are recognised by the Court as subjects of special constitutional protection.Vi

Conclusions and recommendations:

In conclusion, recognising that illicit cultivation is often a driver of deforestation and generates
harmful impacts on the environment and human life, the undersigned call for measures to control
illicit crops emphasising that effective solutions - other than aerial spraying - must be aimed at
tackling the underlying causes of the expansion of these crops. We wish to remind you that T-236
(2017) of the Constitutional Court has established that aerial fumigation programmes can only be
reactivated after adopting a regulation that “must derive from an evaluation of health risk and others,
such as environmental risk, within the framework of a participatory and technically founded
process.™Vi

We reiterate that there is strong evidence that aerial spraying with glyphosate poses a high risk of
increasing deforestation, causing serious and irreversible damage to the environment, health and
other fundamental rights of populations currently living adjacent to and/or outside the agricultural
frontier, including subjects of special constitutional protection living in strategic territories and
ecosystems. Based on all of the above, we recommend and call on you and your government to:

1.Suspend all proposals to reactivate aerial spraying in Colombia considering that:
a. It carries unacceptable social and environmental risks and that there is no regulation -
or has not been diligently applied - to reduce these risks.
b. It is the most expensive eradication method,"' less effective*™ and with more side
effects, such as those related to the violation of human rights.



2.Strengthen the territorial self-government of indigenous peoples and Afro-descendants
communities over their collective territories, given that this approach is an effective strategy
for halting deforestation, sustaining healthy and intact ecosystems, and controlling the
harmful expansion of agricultural land for illicit crops.'

3.Undertake consultation and agree with affected peoples together with civil society which
sustainable, effective and fair measures are necessary to address the underlying causes of
the expansion of illicit crops and deforestation.

4.Consider adopting and strengthening more sustainable and cost-effective measures, such as
self-eradication by rural communities without the use of pesticides or other harmful
substances.

5.Ensure that any proposed measures to tackle illicit crops that could have negative effects on
the rights of indigenous peoples, Afro-descendants communities and local residents and/or
the environment, are subject to participatory environmental and social risk and impact
assessments before their adoption and application.

6.Ensure that government proposals, measures or decisions that could affect the collective
rights of indigenous peoples, Afro-descendants communities and local people - including the
right to their lands, resources and territories (and the related right to free, prior and informed
consent), considers that certain interventions could undermine these and other connected
fundamental rights and threaten their physical and cultural survival.

Respectfully,

-\ )

—] )\n;,k,,n

James Whitehead, Director
Forest Peoples Programme, Reino Unido y Paises Bajos

Signed and supported by:

Secretaria Técnica Indigena- Comisién Nacional de Territorios Indigenas, Colombia
OPIAC, Colombia

Proceso de Comunidades Negras (PCN), Colombia

Movimiento Rios Vivos, Colombia

Comision Interclesial de Justicia y Paz, Colombia

Indepaz, Colombia

Corporacion Reiniciar, Colombia

Instituto de Defensa Legal, Pert

Fern, Bruselas



The Corner House, Reino Unido

Estonian Forest Aid (Eesti Metsa Abiks), Estonia
Rainforest Foundation Norway, Noruega
Rainforest Foundation US, EEUU

WOLA, EEUU
Amazon Watch, EEUU
Amigos de la Tierra, EEUU

Individuos:
Ana Maria Puyana, soci6loga

CC.
Corte Constitucional, despacho del Magistrado Aquiles Arrieta Gémez ponente de la sentencia T-236 de 2017

Tribunal Superior de Bogota, Sala Civil de Decisién Especializada en Restitucién de Tierras, Despacho del
Magistrado Jorge Eliecer Moya Vargas, encargado del seguimiento a la sentencia TC4360-2018, proferida por

la Honorable Corte Suprema de Justicia

Procuraduria General de la Nacion, Despacho del Procurador General Fernando Carrillo Flérez
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